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POTTS vs. PLUNKETT. 563 

port ; and there is no allegation as to the defendant's desiring it to 
be laid without support ; nor is there any allegation of its having 
been set there for the purpose of a person going upon it ; and it 
was not necessary for the plaintiff to go on it. The fact of the 
defendant's knowledge of the defects should have been averred. I 
have been unable to discover a case where there was not an allega- 
tion of knowledge on the part of the defendant, except where the 
cause of the injury was personally brought home to him. 

Demurrer allowed. 

Sullivan, attorney for plaintiff. 

Littledale, attorney for defendant. 



In the Exchequer Chamber, December, 1858. 

HOLMES VS. KIDD AND ANOTHER. 

An agreement was made between the drawer and acceptor of a 1)111 of exchange, at 
the time it was given, that the acceptor should deposit with the drawer some 
canvas as a collateral security for the payment of the bill, with power to the 
drawer to sell the canvas and apply the money arising therefrom towards the 
discharge of the amount of the bill, should it not be paid at the proper time. 
The drawer endorsed the bill after it was overdue, and on nonpayment of the bill 
when due, sold the canvas, and realized part of the amount of the bill : 

Held, (affirming the judgment of the Court of Exchequer,) that the agreement 
between the drawer and acceptor, as to the canvas, created an equity which 
attached to the bill in the- hands of the endorsee, who received it after it was 
overdue ; and, as the drawer, after the endorsement, had sold the canvas, and 
retained the proceeds, the endorsee was prevented from recovering on the bill for 
so much as the canvas realized on its sale. 

This was an appeal from the judgment of the Court of Exchequer 
given in favor of the defendants upon demurrer. The declaration 
was upon a bill of exchange for .£310, drawn by one Watson 
upon and accepted by the defendants, and endorsed by Watson to 
the plaintiff. 

Plea, (there were others), — As to 272?. 2*. 6d., part of the 
amount of the bill, that before the endorsement or acceptance of 
the said bill, the defendants applied to Watson (the drawer) to 
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advance them the sum of 300?., which he agreed to do upon the 
terms of defendants, accepting the hill in question, and depositing 
with him, among other things, certain canvas of defendants, as a 
security for the due payment by defendants of the said bill, Wat- 
son to have power of selling the said canvas, and applying the pro- 
ceeds of such sale in payment of the amount due on the said bill, 
if the same should not be paid by defendants, and that the bill was 
accepted and the canvas deposited, on the terms as aforesaid ; that 
after the bill became due Watson sold the canvas, and realized by 
such sale 2121. 2s. 6t?., and still retained and held the said sum ; 
and further, that the bill was endorsed to the plaintiff after it was 
overdue, and subject to the proceeds of the equity of the sale of the 
canvas being applied to the payment and satisfaction of the bill, and 
without any value or consideration being given by the plaintiff for 
the said endorsement. 

Demurrer to the plea. 

The court below held the plea good, and gave judgment for the 
defendants. 

Atherton, Q. C, for the appellant, (the plaintiff below.) — This 
is the case of an innocent endorsee for value. The drawer had the 
option, after the arrangement between him and the acceptor, of 
selling the canvas and paying himself the amount of the bill ; or 
he had the right of endorsing the bill to another. Directly the 
drawer endorsed the bill he conferred on the endorsee a perfect 
title to it. He committed a breach of contract by selling the 
canvas afterwards, for which the acceptor might have his remedy 
by action, but that does not affect the plaintiff 's title to the bill, 
though taken overdue, for this contract is not an equity directly 
affecting it; the plaintiff had a good title at the time of the endorse- 
ment, and there was consideration between the drawer and acceptor. 
It might be assumed that the plaintiff knew nothing of the agree- 
ment in question. Should this plea be held good, an innocent 
endorsee who had a good title to the bill at the time of its endorse- 
ment to him will, for the first time, have that title defeated. 

Brett, contra, was not called upon. 
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Erle, J. — I think this is a good plea, and that the judgment of 
the court below should be affirmed. An agreement seems to have 
been made between the drawer and acceptor of this bill, that the 
canvas should be sold by the drawer in the event of the bill being 
unpaid at maturity ; and the drawer held the bill subject to these 
conditions. On the bill not being paid at maturity, he sells the 
canvas. It has been asked, is such a sale good, as against the holder 
of the bill, and are the proceeds received after it was overdue, 
obtained by such sale, a bar to an action on the bill pro tanto ? I 
think they are. The plaintiff took the bill subject to the rights of 
the acceptor as against the drawer from whom he had it. As soon 
as the drawer sells the canvas, his rights are defeated pro tanto, 
and the same with the holder who took it from him after it was 
overdue. 

Williams, J. — I am of the same opinion. The plaintiff took 
the bill qualified by the equities with which it was subject when 
he received it ; and the plaintiff received this bill incumbered 
with the equity arising out of the arrangement relating to the 
canvas. 

Crompton, J. — The consideration for the acceptance of the bill 
in this case, was the agreement that if the canvas was sold on the 
bill becoming due and unpaid, the proceeds should be applied 
towards its payment. This case is not at all like those of set-off, 
such as Burrough vs. Moss, 10 B. & C, 558, where the set-off 
arises out of collateral matter. Here the equities attach directly to 
the bill, and what the holder takes from the drawer is in this case 
a defeasible title only to the bill in question. 

Crowder, J. — I think the plea is an answer to the declaration. 
The action is within the ordinary rule of a person taking a bill 
overdue ; that it is subject to all the equities attaching to the bill 
in the hands of the endorser. This is a bill subject to an incum- 
brance, for the canvas when sold was to be taken as payment. The 
plaintiff took it incumbered with this equity. 

Willks, J., concurred. 

Judgment affirmed. 



